Notes | The CGT implications of super reform
In this February / March PD session, we look at how you can use the transitional CGT relief measures to minimise
detrimental tax outcomes for clients.
With new limits being imposed on the amount that can be held in the pension phase of super, clients with existing
pensions need to review and potentially restructure those pensions. In many cases, assets may need to be moved
back to accumulation phase to fall within the new legislated limits.
Transition to retirement (TTR) pension clients may no longer want to maintain their TTR pension once the earnings
exemption on assets supporting these income streams ends on 1 July 2017.
In both of these scenarios, clients need to consider the effects of CGT when the asset is later sold from the fund and
may no longer be tax exempt.
Consider a client who sells an SMSF asset on 5 July 2017. In many cases, there will be CGT to pay where the fund is
no longer 100% in pension phase as the fund member may have been required to reduce their pension balance to
fall within the new $1.6m cap. However, if that same asset was sold a week earlier (pre-1 July 2017) it may have
been completely tax-free where the client’s superfund would have been entirely in pension phase.
Transitional measures, when applied correctly, may combat this tax outcome.
This session covers






What CGT relief is provided and when does it apply
Eligibility and access to the transitional measures
How the election to apply the transitional measures works
The different outcomes for segregated and pooled assets
What you need to know about LCG 2016/8: The ATO’s Law Companion Guide on transitional CGT relief that was
finalised on 8 March 2017
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Introduction
1 July 2017 is the commencement date for most of the superannuation reform measures. Many SMSF clients will
need to decide on their course of action before the end of the financial year to manage these reforms.
One of the key decision points is how Capital Gains Tax (CGT) applies where assets supporting pension payments
exceed the new $1.6m pension transfer limits and need to be moved back into accumulation phase.

Why is there a different in tax post 1 July 2017?
Consider a client who, at 30 June 2017, is 100% in pension phase in their SMSF and has a pension balance that
exceeds $1.6m. If they were to dispose of an asset at that date, then the CGT on that sale would in most cases not
create a tax issue as the fund would have exempt current pension income.
Move forward to 1 July 2017, 1 day later, and the same client decides to sell an asset from their SMSF – an asset
that may have been held in the fund for many years and has grown in value significantly. As the asset is sold post 1
July 2017 there may be a CGT implication where the clients pension balance was above $1.6m (pre-1 July 2017) as
that client would now need to have reduced their pension back to a maximum of $1.6m and could therefore have
an accumulation account where tax is paid (on the proportion of earnings relevant to the accumulation account).
Therefore, transitional CGT measures have been introduced, allowing the funds trustees to reset the cost base of
some CGT assets. The result of these measures is that where certain CGT assets are sold post 1 July 2017:



Capital gains that are generated on the asset post 1 July 2017 may be taxable;
Capital gains that have accrued up to 30 June 2017 may receive concessional tax treatment

The following is set out in LCG 2016/8:
“Action members take in anticipation of the reforms could result in the capital value of a superannuation
income stream interest being reduced. Consequently, superannuation funds using the segregated method
may need to reallocate CGT assets they hold from their segregated current pension asset pool.
Alternatively, the values used to calculate the proportion of exempt income a fund has, using the
proportionate method, may be adjusted.
The CGT relief provisions preserve the income tax exemption for capital gains accrued, but not yet realised,
by a complying superannuation fund on CGT assets held throughout the pre-commencement period. CGT
relief is provided because a member reduces the value of their superannuation income stream before 1
July 2017 to comply with the start of the transfer balance cap reforms. CGT relief is also provided
because of the changed treatment of TRIS’s from 1 July 2017.”
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Background information: The difference between segregated and
pooled assets
Pooled approach
Under this method, the SMSF trustees have not identified specific, individual assets as being solely held in the fund
to meet a pension liability.
Where the trustees adopt a pooled approach, they would need to engage with an actuary to provide an actuarial
calculation and certificate to claim exempt current pension income.
This calculation is basically an analysis of the average value of the pension liabilities compared to the fund’s overall
liabilities to pay member benefits (ITAA 1997: s295-390) over the financial year, taking into account the number of
days that the fund was paying those pensions.

Segregated approach
Under this method, the SMSF trustees have identified specific, individual assets as being held solely for the purpose
of meeting a fund liability. It may be that there are other non-segregated pension assets held in the fund as well.
The income earned on these segregated assets is exempt pension income in the SMSF and there is no need for the
fund trustees to obtain an actuarial certificate.
Also, keep in mind that where an SMSF is 100% in pension phase, the fund’s assets are automatically deemed to be
segregated by virtue of the fact that all assets are supporting the fund’s pension liabilities.

Who can use the transitional relief?
The resetting of the cost base of assets seems only permitted where action is taken in order to comply with the
newly imposed $1.6m transfer balance cap or under changes being introduced to the taxing of transition to
retirement pensions.
To ensure that the relief is not “abused”, there are anti-avoidance provisions and measures that should be consider.
There have been clear comments that have been made by the regulators regarding this.
As per LCG 2016/8”
Application of general anti-avoidance provisions
As already noted, the object of the CGT relief provisions is to provide transitional relief from certain capital
gains arising in complying superannuation funds because members need to comply with the transfer
balance cap or TRIS reforms commencing.
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Broadly speaking, schemes which do no more than that which is necessary to comply with those reforms
will not be the subject of determinations under Part IVA of the Income Tax Assessment Act 1936 (ITAA
1936) (Part IVA). Schemes which abuse the CGT relief are another matter.
Part IVA applies to a scheme if a tax benefit has been obtained in connection with the scheme and the
main purpose of a person who participated in the scheme, or a part of it, was to enable a taxpayer to
obtain that tax benefit. The non-inclusion of an amount in a taxpayer's assessable income for an income
year that, apart from the scheme, would or might reasonably be expected to be, included in their
assessable income is a tax benefit.
However, where the non-inclusion of an amount in a taxpayer's assessable income is "attributable to" the
making of an election or choice expressly provided by the income tax law, no tax benefit is obtained by the
taxpayer, unless the scheme put the taxpayer in the position to make that election and a person who
participated in the scheme did so with that purpose. Practically speaking, there is little or no difference
between the purpose of obtaining a tax benefit and enabling oneself to make an election, since the point
of making the election will be to enjoy the tax result which follows. Merely making the election, however,
without having done anything to enable that to take place, cannot result in the taxpayer obtaining a tax
benefit.
Accordingly, Part IVA will apply to schemes entered into or carried out for the purpose of enabling a
taxpayer to make an election under paragraphs 294-110(1)(e) or 294-115(1)(e) of the IT(TP)A 1997, with a
view to obtaining the resulting tax benefit.
The kinds of arrangements that the Commissioner will scrutinise carefully with a view to determining
whether Part IVA applies will exhibit the following features:
(i) they place the taxpayer in a position to make the choice
(ii) they go further than is necessary to provide temporary relief from CGT because members comply with
the reforms commencing, and
(iii) they exhibit contrivance of manner, a lack of correspondence of form with substance, or other matters
relevant under section 177D of the ITAA 1936, that point to the purpose of avoiding tax.
In relation to funds using the segregated method, two of the main requirements for making the choice are
to have an existing segregated current pension asset pool, and to cause an existing segregated current
pension asset to cease being one in the pre-commencement period. A scheme of concern involves causing
an asset (with large unrealised capital gains) to form part of a fund's segregated current pension asset
pool before the pre-commencement period, and then causing it to revert to accumulation phase during the
pre-commencement period by making the choice; the question will then be the purposes for which these
steps were undertaken. It would be appropriate to infer that this scheme was carried out, firstly to enable
the taxpayer to make the choice, and then to obtain a tax benefit in the form of omitted assessable
income. Part IVA would then apply to the scheme.
This scheme is a species of so-called asset washing schemes. Taxation Ruling TR 2008/1 Income tax:
application of Part IVA of the Income Tax Assessment Act 1936 to 'wash sale' arrangements explains how
Part IVA can apply to other kinds of wash sale schemes. In the schemes described by TR 2008/1, there is
generally no change in the economic position of the taxpayer, apart from tax, that results from the
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scheme. This leaves the purpose of obtaining the tax benefit as the prevailing or only purpose of the
participants in the scheme. Similarly, here, there will be little or no change in the economic position of the
fund, apart from tax, resulting from the scheme. Once it is seen that a scheme goes further than is
necessary to comply with the transfer balance cap or TRIS reforms commencing, because the scheme
involves additional steps unnecessary for that purpose but necessary to obtain the tax benefit via the
choice, it will generally follow that the proper inference is that the participants entered into and carried
out the scheme to obtain a tax benefit through having put themselves in the position to make the choice.
Another example of an arrangement giving rise to Part IVA considerations involves accessing the CGT relief
provisions to facilitate the swapping of assets between the segregated current pension asset and
segregated non-current asset classes. Paragraphs 23 and 24 above, and Examples 1 and 2, indicate that a
fund is free to choose which assets are to be removed from the segregated current pension asset pool for
CGT relief purposes in order to comply with the new rules. Those paragraphs also indicate that there may
be circumstances where the value of assets removed could be greater than the amount by which the
expected pension value exceeds the cap. Of itself, this is not likely to give rise to Part IVA considerations.
However, the ATO would have concerns if a fund using the segregated method were to:
(i) transfer assets out of the segregated current pension class in excess of what is necessary to comply with
the new transfer balance cap, and
(ii) as part of that arrangement, also transfer other fund assets into the segregated current pension asset
class to maintain the pension at or near the level of the $1.6 million cap.
An arrangement of this nature would raise questions about whether the steps beyond those necessary to
comply with the new transfer balance cap rules were for the purpose of obtaining tax benefits. It could be
expected that the ATO would scrutinise such arrangements closely and seek explanations for any actions
that involve the exchange of assets between classes.
There may be other ways in which the CGT relief provided by these changes could be abused. Where
arrangements of this nature come to the Commissioner's attention, further guidance may be issued. A
particular question raised during consultation on the CGT relief provisions concerned the relevance of
commencing a pension (including a TRIS) after 9 November 2016 to the availability of CGT relief under the
proportionate method. Generally speaking, merely starting a pension during the pre-commencement
period would not be of concern to the ATO from a Part IVA perspective. However, a commutation of the
pension shortly after its commencement might be scrutinised more closely if the purpose of such action
appeared consistent with obtaining a tax benefit.

Overview of the transitional CGT measures
Different rules will apply under the transitional CGT rules, depending on what method the SMSF trustees have been
using to calculate the earnings exemption (exempt current pension income); being either the segregated or pooled
approach.
These transitional CGT measures are only relevant for the 2017 financial year and will only be relevant for an
SMSF where a CGT asset is owned by the fund at 9 November 2016 and is still held at 30 June 2017.
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Essentially, the measures will allow the cost base on certain CGT assets to be reset to the market value of the asset
as at 30 June 2017 or an earlier date in some cases. This will ensure that funds that are paying pensions and holding
assets with significant unrealised gains are not unfairly treated.
To make use of the reset provision, the SMSF trustees are required to make an irrevocable written election.
The CGT relief is essentially applied on a ‘per asset’ basis. Keep this in mind where there may be a different cost
base for a collection of assets such as shares in a company acquired at different times.
Important
If an asset is disposed of by a fund in the current financial year (2017) then these relief provisions may not
apply as the asset is not held at 30 June 2017. Any capital gain (or loss) would be treated under the current
rules and as they would otherwise have applied.
Also note that the transitional measures only seem to apply to an asset already held in the fund as at 9
November 2016. Any asset that is acquired after this date may not be able to benefit from a reset of the cost
base.

Key dates to consider
As set out above, the first date that you need to consider is 9 November 2016. This is the date that the Treasury
Laws Amendment (Fair and Sustainable Superannuation) Bill 2016 was tabled in Parliament.
Where an SMSF did not hold a CGT asset on this key date and did not hold that asset until 30 June 2017 then the
fund will not be eligible to reset the cost base of that asset under these transitional CGT measures.
For some clients, where the fund is already 100% in pension phase, then this may not necessarily cause an issue as
any realised CGT would, in most cases, be tax-free anyway. But consider an SMSF where accumulation assets are
also held. Only a portion of the realised gain may be exempt.
9 November 2016 is also a key date to determine, as at that date, what ECPI method the trustees were using. That
is, if the trustees were not running with a ‘segregated asset’ approach as at 9 November 2016, then they cannot use
the segregated asset approach rules under the CGT transitional provisions; they would need to use the rules for the
pooled asset approach. In our discussions with accountants and the industry it is clear that most SMSFs are run
using the pooled asset approach.
Warning - However tempting it may be, do not consider backdating any documentation for client SMSFs.
Although there may be an advantage for some clients if their position was somehow ‘changed’, there are nasty
and significant penalties for making false declarations or ‘doctoring’ paperwork.
We expect that the regulator has already identified this as a key risk area and may apply additional focus on
paperwork and evidence.
This should also be a focus for SMSF auditors in the 2016 & 2017 financial years.
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Application of CGT relief: LCG 2016/8
The way that the CGT relief rules will apply and to determine what CGT assets will actually be eligible for CGT relief,
you will need to determine what approach is being adopted by the SMSF trustees during the pre-commencement
period. So, the outcomes may differ depending on if the client:




Uses the segregated method,
Starts using the proportionate method, or
Continues using the proportionate method

We have covered each of these below.

Transitional CGT relief: Segregated assets during the precommencement period
When this would apply
This would be relevant where the SMSF trustees have identified certain assets as being held solely to meet a
pension liability. It could also be relevant where all the fund’s members are fully in pension phase; so, all the fund’s
assets are being used to meet pension liabilities.
An asset will cease to be a segregated pension asset when it ceased to be held ‘solely’ for the above purposes.

Eligibility criteria as per LCG 2016/8
CGT relief is available for such an asset provided:
1. The CGT asset was a segregated current pension asset at 9 November 2016 but stopped being such an asset
at a time (the 'cessation time'); and
2. The fund held the asset throughout the pre-commencement period (disregarding the deemed sale and
repurchase of the asset by the fund because CGT relief applies);
3. The fund is a complying superannuation fund from the start of the pre-commencement period to the time
the asset stopped being a segregated current pension asset, and
4. The trustee chooses for CGT relief to apply to the asset.

When will an asset cease being a segregated current pension asset during the precommencement period?
1. A member transfers value back to the accumulation phase and the fund re-characterises an asset in that
period as a segregated non-current asset to support the value transfer.
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2. An individual discontinues their TRIS and transfers some or all of its value back to the accumulation phase
during the pre-commencement period (an asset supporting that value transfer would cease being a
segregated current pension asset), or
3. A fund starts using the proportionate method during the pre-commencement period.
If the above is met, the trustees may apply CGT relief for a CGT asset that:
“Supports (the) value transferred by a member to the accumulation phase because of the transfer balance
cap commencing. CGT relief may also be chosen for CGT assets that support TRISs during the precommencement period where those conditions are satisfied.
For a fund using the segregated method to access CGT relief, it is not a condition that total member
transfers made in anticipation of the transfer balance cap start date are equal in value to the expected
excess in a member's transfer balance account on 1 July 2017. The law also does not require the total
deemed capital gains calculated under the CGT relief provisions to equal the sum of the expected excesses
in all members' transfer balance accounts on 1 July 2017.”
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Example 1: CGT relief and the segregated method: Retirement phase interest
aligned to the $1.6m cap
Tina and Adam are members of their SMSF which has a corporate trustee. The SMSF is a complying superannuation fund
that uses the segregated method for the 2016-17 income year.
Tina receives a superannuation income stream from the fund. The value of the superannuation interest supporting her
income stream is $2.5m. Her income stream is supported by the following segregated current pension assets:
Cost base

Market value at the cessation time

Asset A

$100,000

$900,000

Asset B

$300,000

$400,000

Asset C

$200,000

$400,000

Asset D

$50,000

$500,000

Asset E

$280,000

$300,000

The trustee holds all of these assets throughout the pre-commencement period.
Adam has an accumulation interest in the fund valued at $1m. His interest is supported by a segregated non-current asset
(F) with a market value of $1m and cost base of $500,000.
On 1 June 2016, Tina transfers $900,000 in value to the accumulation phase to reduce the value of her retirement phase
interest, due to the impending commencement of the transfer balance cap reform.
Assuming the fund remains segregated, the fund's trustee may give effect to the transfer by reclassifying the following
assets as segregated non-current assets:
(i) Asset A only
(ii) Assets B and D, or
(iii) Assets C and D.
For the 2016-17 income year, the trustee may choose to apply the CGT relief for segregated current pension assets to any of
the assets in one of these three scenarios.
There is no evidence that circumstances have been contrived to enable the trustee to choose for CGT relief to apply. Note,
the fund could not use the segregated method for the 2017-18 income year because Tina's total superannuation balance
exceeds $1.6m on 30 June 2017.
Source: Example 1, LCG 2016/8 Superannuation reform: transfer balance cap and transition-to-retirement reforms:
transitional CGT relief for superannuation funds
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Example 2: CGT relief and the segregated method: Retirement phase interest
reduced to less than the $1.6m cap
Assume the facts in Example 1, except that Tina transfers $1.3m in value on 1 June 2016 from the retirement phase back to
the accumulation phase. This will reduce the value of her retirement-phase interest to $1.2m (that is, $2.5m - $1.3m).
Assuming the fund remains segregated, the trustee may give effect to the transfer by reclassifying the following assets as
segregated non-current assets:
(i) Assets A and B
(ii) Assets A and C, or
(iii) Assets B, C and D.
For the 2016-17 income year, the trustee may choose to apply the CGT relief for segregated current pension assets to any
of the assets in one of these three scenarios.
There is no evidence that circumstances have been contrived to enable the trustee to choose for CGT relief to apply. The
fund could not use the segregated method for the 2017-18 income year because Tina's total superannuation balance
exceeds $1.6m on 30 June 2017 (refer to paragraphs 25 to 27).
Source: Example 2, LCG 2016/8 Superannuation reform: transfer balance cap and transition-to-retirement reforms:
transitional CGT relief for superannuation funds

Does this apply to Transition to Retirement Pensions?
Keep in mind that the CGT relief transitional measures are in place to provide CGT relief where assets are ‘reallocated or re-apportioned’ from pension phase to accumulation phase to comply with the new rules.
Therefore, SMSF members that use the segregated method may receive TRISs during the 2016-17 income year that
will continue to be paid after 1 July 2017; and will not be eligible for ECPI from that date.
However, the TRIS can continue post 1 July 2017. As per the Explanatory Memorandum, the CGT relief is intended
to apply to this situation and “the Government is currently considering legislative options to clarify this.”
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Transitional CGT relief: Trustees start using the proportionate
method
When this would apply?
In some cases an SMSF may have been using the segregated method but may no longer be able to continue to do so
during the pre-commencement period. In these cases, they would need to start using the proportionate method.
This may occur where the SMSF held a single asset that was supporting pensions and now, because of a
requirement to reduce the member’s balance back to with the $1.6m cap by 1 July 2017, that asset may now also
be supporting an accumulation balance; hence the income from that asset is no longer being used solely to pay
pensions.
It could also occur where the income from that one asset is being used to pay a standard account based pension for
one member and a TRIS to another. Where the TRIS member elects to stop their TRIS during the precommencement period and instead moves to accumulation phase, the fund would need to then use the
proportionate method to calculate the funds ECPI.
As per LCG 2016/8:
“The CGT relief that is potentially available for funds that start using the proportionate method in the precommencement period is under section 294-110 of the IT(TP)A 1997. That is, the trustee can choose to apply
CGT relief to any, or all, of the fund's CGT assets.
CGT relief is unavailable under section 294-115 of the IT(TP)A 1997 because the fund's CGT assets would have
been segregated assets until the time during the pre-commencement period when the proportionate method
started being used. Hence, the condition that a CGT asset must have been neither a segregated current pension
asset, nor a segregated non-current asset, throughout the pre-commencement period will not be met.
Assets will cease being segregated current pension assets in the pre-commencement period when the fund gives
effect to value transferred by a member during that period which results in the fund starting to have assets that
support both accumulation and retirement-phase interests. This will be the cessation time. Choosing CGT relief
under section 294-110 of the IT(TP)A 1997 enables the fund to preserve the income tax exemption on capital
gains accrued until that cessation time.
A fund might require an actuary's certificate to support its use of the proportionate method, which would be a
new compliance obligation for funds that previously only had segregated current pension assets under
subsection 295-385(4) of the ITAA 1997.”
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Example 3: Choosing CGT relief when a fund starts using the proportionate
method in the pre-commencement period
Sue and Ben are both 67 and are the only members of their SMSF. The SMSF is a complying superannuation fund with a
corporate trustee. They are both retired and do not meet the work test. The SMSF's assets are segregated current pension
assets given its members are only receiving account-based pensions.
On 1 July 2017, Ben expects to have a transfer balance of $1.8m and Sue a transfer balance of $600,000. The SMSF has
three assets supporting Sue and Ben's pensions, each with a market value of $800,000 that are owned by the SMSF
throughout the pre-commencement period.
Ben transfers $200,000 to the accumulation phase in anticipation of the transfer balance cap start date. The trustee
considers it undesirable to sell any of the SMSF's assets. None of the SMSF's assets can be classified as a segregated noncurrent asset to support the transfer. Therefore, to give effect to the transfer and to maximise the exemption period, the
SMSF starts using the proportionate method on 30 June 2017.
In this example, the SMSF starts using the proportionate method for the 2016-17 year as a result of Ben complying with the
start of the transfer balance cap reforms. CGT relief is potentially available under section 294-110 (and not section 294-115)
of the IT(TP)A 1997 (refer to paragraphs 29B and 29C). The trustee may choose CGT relief for any, or all, of its CGT assets
because they all stopped being segregated current pension assets on 30 June 2017. There is no evidence that circumstances
have been contrived to enable the trustee to choose CGT relief to apply (refer to paragraphs 42 to 50C).
CGT relief is still available even though the fund will, nonetheless, have to use the proportionate method from the 2017-18
year. This is because Ben has a total superannuation balance exceeding $1.6m on 30 June 2017, and the other conditions
referred to in paragraph 25 of this Guideline are satisfied.
Source: Example 3, LCG 2016/8 Superannuation reform: transfer balance cap and transition-to-retirement reforms:
transitional CGT relief for superannuation funds

Transitional CGT relief: Trustees continue using the proportionate
method
When this would apply?
The third instance where the CGT relief provisions will apply is where an SMSF was already using the unsegregated
(otherwise referred to as the pooled or proportionate approach) as at 9 November 2016 and continues to do so.

Eligibility criteria as per LCG 2016/8
If the SMSF is using, and continues to use, the unsegregated / pooled / proportionate approach throughout the precommencement period, it can still choose CGT relief for a CGT asset where:
1. The fund is a complying superannuation fund throughout the pre-commencement period, and held the
asset throughout that period
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2. For the 2016-17 income year, the average value of the fund's current pension liabilities divided by the
average value of its superannuation liabilities exceeds zero (that is, the proportion in subsection 295-390(3)
of the ITAA 1997 exceeds zero)
3. Throughout the pre-commencement period, the asset was not a segregated current pension asset or a
segregated non-current asset, and
4. The trustee chooses for CGT relief to apply to the asset.
Where the above is met, the SMSF can apply the transitional CGT relief to one or all of the funds CGT assets.
Further comments from LCG 2016/8 include:
“The law does not expressly restrict CGT relief under the proportionate method to those assets having a
total market value on 30 June 2017 equal to the sum of the expected excesses in members' transfer
balance accounts on 1 July 2017. Nor is CGT relief restricted to the total amounts members transferred
back to the accumulation phase in anticipation of the transfer balance cap reforms commencing.
The value of an interest supporting a TRIS does not need to be transferred to the accumulation phase for a
fund to qualify for CGT relief where the fund continues to use the proportionate method in the precommencement period.”

Example 4: Continuing TRISs and CGT relief under the proportionate method
Joe and Lin both turned 63 during the 2016-17 income year. They are the only members of their SMSF, which is a complying
superannuation fund with a corporate trustee. The SMSF continues using the proportionate method for the 2016-17
income year.
Joe has been receiving a TRIS from the SMSF since he turned 60. He does not transfer the value of the interest supporting
his TRIS to the accumulation phase before 1 July 2017.
Joe still works, and also makes contributions to an accumulation interest he has in the SMSF.
Lin retired when she turned 61, and has been receiving an account-based pension from the SMSF since this time.
The CGT assets supporting Joe and Lin's interests in the SMSF have been held by the trustee throughout the precommencement period.
The trustee may choose to apply CGT relief to any, or all, of the SMSF's CGT assets for the 2016-17-year (under section 294115 of the IT(TP)A 1997). In addition, the trustee could choose to defer a portion of the deemed capital gain on the chosen
assets. In this case, there is no evidence that circumstances have been contrived to enable the trustee to choose for CGT
relief to apply to any of the SMSF's assets.
Source: Example 4, LCG 2016/8 Superannuation reform: transfer balance cap and transition-to-retirement reforms:
transitional CGT relief for superannuation funds
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Outcomes and effects
Key points to note include:





There is a “deemed” sale of the asset so the fund ceases to be the owner of the asset for a brief period. The asset
has therefore been “disposed” of for CGT purposes (CGT event A1)
The sale is treated as being for “market value consideration”
When calculating the CGT outcome, all amounts included in the CGT asset’s cost base (or reduced cost base)
prior to the repurchase are taken into account
There is a “deemed” repurchase of the asset at market value. The timing of the repurchase is (as per LCG
2016/8):

“(i) at the cessation time, for an asset that ceased being a segregated current pension asset in the precommencement period, or
(ii) 'just after' the deemed sale time, where the fund uses the proportionate method”




Any costs incurred post the deemed event which would go towards the cost base or reduced cost base of the
asset can be taken into account for the a future CGT event
As this is a “deemed” sale, there should not be any “supply” made, hence GST should not apply
The deemed sale would also NOT reset the 45/90 day imputation credit holding period or any reduction in the
capital allowance or capital works areas

Warning
An outcome from applying the CGT provisions and resetting the CGT assets cost base, is that the 12month holding rule for the general 1/3 CGT discount will reset. This is because there is a “deemed sale” of
the CGT asset and re-purchase by the fund.

Considerations where the fund is carrying capital losses
Each client’s circumstance will need to be considered before an appropriate cause of action is taken.
Generally speaking, making an election to reset the cost base on these assets as at 30 June 2017 may not be the
best approach for clients under either the segregated or pooled approach.
If the fund is running segregated assets any capital gain or loss on those assets is essentially ignored.
Where the fund has capital gains in the current financial and where a deemed capital loss arises from resetting the
cost base of an asset (as above this may be rare, but may happen) this loss can be utilised in the current 2016-17
year where the fund was using the unsegregated / pooled approach, or otherwise it can be carried forward to a
future income year.
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Timing of CGT event & options available
Now that we have looked at ‘how’ the CGT relief provisions may be applied, we then need to look at ‘when’ they
are applied and what options the funds Trustees have for the CGT. The timing for this will differ depending on how
the assets are treated for tax purposes: Segregated or Unsegregated.

Asset ceased to be a pension asset – CGT relief applied: Segregated pension asset
The deemed disposal of the funds asset takes place immediately before the time that the asset ceases to be a
segregated asset of the fund.
The fund is then deemed to have reacquired the asset at the same time.
The market value of the asset on this date is used.
It is our understanding of these new rules that this could be any time between 9 November 2016 and immediately
before 1 July 2017. That is, the trustees may not necessarily need to wait until 30 June for the deemed event to
occur.
As the asset was a segregated pension asset at the date of the deemed sale, CGT is disregarded as it would usually
be for segregated assets.

Asset ceased to be a pension asset – CGT relief NOT applied: Segregated pension
asset
As set out earlier, the trustees are not compelled to apply the CGT relief provisions. In these cases, the assets
original cost base and original date of acquisition are retained.

Asset ceased to be a pension asset: Pooled asset approach – No deferral of capital
gain
Where the trustees decide to keep using the pooled approach from 9 November 2016 until 30 June 2017, then the
asset is deemed to be disposed of “immediately” before 1 July 2017 for its market value at that time.
Any gross capital gain or capital loss from carrying out this deemed sale and repurchase, is taken into account in
determining the funds net capital gain or net capital loss for the year. The way the CGT rules work is to first offset
current year capital losses against current year capital gains. You then need to apply any prior year capital losses
against the remaining amount. If there is a gain remaining after this step you would then apply the general 1/3 CGT
discount.
The left over amount is the net capital gain for the year and for tax calculations, this amount is then applied to the
accumulation portion of the funds income for the year. That is, any CGT amount would only apply to the proportion
of the fund that is in accumulation phase, based on the funds ECPI %. No CGT would have otherwise been payable
on the proportion of the fund that was in pension phase.
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At a later stage (assuming greater than 12 months) when the asset may then be sold, the usual CGT rules would
apply, calculated on the new, reset cost base.
Note that any net loss from the deemed sale can be carried forward until this event (subject to other CGT events
that may occur in the meantime).

Asset ceased to be a pension asset: Pooled asset approach – Deferral of capital gain
If the trustees elect to apply the CGT relief provisions, then the same process set out above is carried out.
However the trustees do have the option to defer the tax on the deemed CGT event until the actual asset is sold.
That is, the CGT can be deferred until the year that the sale of the CGT really occurs. The trustees would ignore
current year and prior year losses and where applicable they can apply the general 1/3 CGT discount. You would
then carry out the usual apportionment of income based on the assets in pension vs. accumulation that would give
you the notional gain.
The notional gain is then deferred until the year of the actual sale of the asset. At that time there would be two
amounts that need to be picked up:
1.
2.
3.
4.
5.

The notional gain as set out above. In that year, you could not then apply the general 1/3 discount to this
amount regardless if you did at 30 June 17 or not.
The gain or loss from the actual sale based on the reset cost base of the asset
You can then apply current year losses, then prior year carried forward losses
Then apply the 1/3 general discount to any remaining realised capital gain (not to the deferred amount)
As usual, the CGT would then apply based on the apportionment of the funds accumulation vs. pension assets.

Asset ceased to be a pension asset: Pooled asset approach – CGT relief NOT applied
As set out earlier, the trustees are not compelled to apply the CGT relief provisions. In these cases, the assets
original cost base and original date of acquisition are retained.

Restriction on using the segregated asset approach post 1 July 2017
One of the key changes to be aware of from the reform measures is that some SMSFs and small APRA funds will no
longer be able to use the segregated asset approach from 1 July 2017 for tax purposes (pension liability coverage).
Some points to note:




Not all SMSFs are prohibited from using the segregated asset method from 1 July.
Assets can still be identified as being held for certain members or member interests – just not for tax purposes.
Members can still have different investment objectives and investments in their fund.

Based on the above, it could be that assets are held separately for members or member interests but not for tax
purposes. This may be relevant for members with different investment strategies or for stamp duty concession
requirements in some states or territories.
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When determining tax outcomes, the funds overall (entire) position is considered not just on an asset by asset basis.
Segregating actual assets in an SMSF or small APRA fund (SAF) for tax purposes will not be allowed where:
At any time during the year, there is at least one superannuation interest in the fund that is in the
retirement phase, and all the following apply:
o
o
o

a person has a 'total superannuation balance' exceeding $1.6m just before the start of the year
the same person is the retirement phase recipient of a superannuation income stream just before the
start of the year (whether from the fund or another provider), and
the same person has a superannuation interest in the fund at any time during the year

Caution
Some clients may be affected by the above measures without realising this. These clients could include:




A client in accumulation phase in their fund with more than $1.6m in total super benefits and where another
member takes a pension;
A client who has below $1.6m in their SMSF but holds a balance in another fund without knowing that takes the
above $1.6m.
Where as at 30 June of the prior year the member’s balance exceeds the $1.6m level but has fallen during the
next year – always review the balance at 30 June of the prior year.

Other CGT considerations
As set out prior, keep in mind that resetting the cost base of an asset will also reset the time period for the general
1/3 CGT discount (asset held or 12 months) for super funds. Note that this may be relevant for clients looking to sell
an asset post 1 July 2017 but before 30 June 2018.

Final issues to consider






Does / will the fund have the cash to pay the tax for the 2017 year if the deferral method is not elected?
When is the asset going to be actually sold and what will the ECPI look like at that time? If the fund is going to be
100% in pension phase and all income exempt at that time, why incur a CGT cost now?
Is there even a gain or a loss on the asset at 30 June 2017?
Valuation issues: Should 2016 valuations be formal so that the client has reasonable evidence on the value?
Is the fund actually running segregated assets? Does the asset value exceed pension liabilities – keeping in mind
that you cannot partially segregate an asset (as per the ATO).

Additional resources


LCG 2016/8: Superannuation reform: transfer balance cap and transition-to-retirement reforms:
transitional CGT relief for superannuation funds



Treasury Laws Amendment (Fair and Sustainable Superannuation) Act 2016.

respect • protect • reward
Merit Wealth Pty Limited ABN 89 125 557 002 (AFSL 409361)

Page 17 of 18

Method statement: ITAA 1997 Section 102.5
Working out your net capital gain in summary
Step 1. Reduce the capital gains you made during the income year by the capital losses (if any) you made during
the income year.
Note 1: You choose the order in which you reduce your capital gains. You have a net capital loss for the
income year if your capital losses exceed your capital gains (section 102-10).
Note 2: Some provisions of this Act (such as Divisions 104 and 118) permit or require you to disregard
certain capital gains or losses when working out your net capital gain. Subdivision 152-B permits you, in
some circumstances, to disregard a capital gain on an asset you held for at least 15 years.
Step 2. Apply any previously unapplied net capital losses from earlier income years to reduce the amounts (if any)
remaining after the reduction of capital gains under step 1 (including any capital gains not reduced under that
step because the capital losses were less than the total of your capital gains).
Note 1: Section 102-15 explains how to apply net capital losses.
Note 2: You choose the order in which you reduce the amounts.
Step 3. Reduce by the discount percentage each amount of a discount capital gain remaining after step 2 (if any).
Note: Only some entities can have discount capital gains, and only if they have capital gains from CGT
assets acquired at least a year before making the gains. See Division 115.
Step 4. If any of your capital gains (whether or not they are discount capital gains) qualify for any of the small
business concessions in Subdivisions 152-C, 152-D and 152-E, apply those concessions to each capital gain as
provided for in those Subdivisions.
Note 1: The basic conditions for getting these concessions are in Subdivision 152-A.
Note 2: Subdivision 152-C does not apply to CGT events J2, J5 and J6. In addition, Subdivision 152-E does
not apply to CGT events J5 and J6.
Step 5. Add up the amounts of capital gains (if any) remaining after step 4. The sum is your net capital gain for
the income year.
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